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Current Topics. 


Foreign Maritime Courts. 

In an illuminating article in The Journal of Comparative 
Legislation for February, VISCOUNT SIMON reviews the provisions 
of the Allied Powers (Maritime-Courts) Act, 1941, and emphasises 
its unusual character as running counter to the general principle 
that a civilised State within its own borders will countenance no 
courts but its own. He said that it was a temporary Act, and 
was not intended to continue beyond the time when emergency 
powers connected with the war are considered to be necessary. 
Our Parliamentary legislation, the Lord Chancellor wrote, is 
primarily territorial, and an Act of Parliament normally applies 
to all persons and things within the United Kingdom. There are 
cases, he continued, in which Parliament has provided for the 
punishment of a British subject for an offence committed in 
foreign territory: for example, in the case of murder or 
manslaughter or bigamy. But, as RUSSELL, L.C.J., said in the 
Jameson case [1896] 2 Q.B. 425, at p. 430: ‘ An Act will not be 
construed as applying to foreigners in respect of acts done by 
them outside the dominions of the sovereign power enacting. 
That is a rufe based on international law, by which ene sovereign 
power is bound to respect the subject and the rights of all other 
sovereign powers outside its own territory.’”’ The interesting 
and important thing, said the Lord Chancellor, is that there are 
being set up within our own borders, under the authority of an 
Act of Parliament passed for the purpose, courts which are not 
King’s courts, but are the courts of another power, staffed by 
judges who are not British judges and are not appointed by any 
British authority, and dealing with offences by foreigners which 
would not be triable in English courts at all. This seems, his 
lordship said, to transgress the rule which every European State 
(since the abolition of the Capitulations with Turkey) would 
insist upon, viz., that the only criminal jurisdiction that a State 
will tolerate or recognise within its own boundaries, is the 
jurisdiction of its own courts. A remarkable precedent con- 
tributed from the erudition of LoRD MACMILLAN was quoted 
by the Lord Chancellor. This was the institution of the office of 
“The Lord Conservator of the Scottish Privileges in the 
Netherlands,”’ set up at Campveere in Zeeland in the sixteenth 
century, giving that officer wide criminal and civil jurisdiction 
in matters involving Scottish subjects. Another exception of the 
present time was the arrangement by which the army of an ally 
quartered in this country may deal in its own military courts with 
offences committed by its own soldiers in breach of its own 
military law. The Lord Chancellor concluded by stating that 
the Act was a contribution to help to keep alive respect for the 
orderly administration and established decencies of a judicial 
system until the day when these foreign courts and foreign 
judges return to their native land. 


Solicitors and National Service. 


IT was announced in The Law Society’s Gazette for March that a 
hew procedure has been worked out, after consultation with the 
Lord Chancellor’s Department, in order to comply with the 
Minister of Labour’s requirement that every application for 
deferment will in future have to be sponsored by the Lord 
Chancellor's Department. Applications for deferment will be 
considered by the Panels of the Military Service Deferment 
Committee as hitherto. The case papers, with the Panel’s 
recommendations endorsed thereon, will be transmitted direct to 
the Lord Chancellor's Department, without, as hitherto, first 
being reviewed by the Council. If in any individual case the 
Lord Chancellor’s Department are unable to accept the recom- 
mendation for deferment made by a Panel, the Lord Chancellor’s 
Department will refer the case to the Council, who may ask for 
further information from the applicant or the Panel and will 
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consider the case and make a further recommendation to the 
Lord Chancellor’s Department with regard to it. This new 
procedure underlines the abolition of the old N.S. 160 procedure, 
under which deferment for six months having once been obtained, 
further periods were granted on the solicitor lodging a certificate 
that the man concerned was still employed in his previous 
capacity, and that the position of the firm as regards staff and 
work had not improved since the previous application had been 
made. It must be added that the Minister has decided that in 
the case of men under thirty at the date of registration, applica- 
tions for deferment are to be refused unless the circumstances 
are altogether exceptional. With regard to men who have 
attained the age of forty-one before the issue of an enlistment 
notice, the Ministry has informed the Council that at present 
there is no need for an application for deferment to be made. 
Should such a person become liable to be called up at some 
future date, ample notice will be given in the Press or directly to 
the individual concerned in order that the application for defer- 
ment may be made if necessary. No final decision on the subject 
of women’s deferment procedure has been reached, but the 
Council are hopeful that a similar procedure to that in existence 
with regard to men will be arranged. 


Patents and Designs Act, 1942. 


THE Royal Assent was given on 26th February to the Patents 
and Designs Act, 1942, which is described in the preamble as 


“* An Act to amend the Patents and Designs Acts, 1907 to 1939, 


as respects the extension of the term of a patent where the 
patentee has suffered loss by reason of hostilities, as respects the 
right of the Crown to use inventions and designs, and as respects 
arrangements with other countries relating to inventions and 
designs.”’ The time for applying for an extension of the term 
of a patent on the ground of loss or damage’ through war (1907 
Act, s. 18 (6)) may now be extended beyond the time limited 
for expiration of the patent if the court is satisfied that the 
patentee was prevented from making the application by being 
on active service or by other circumstances arising by reason of 
hostilities: between His Majesty and any foreign State. The 
maximum term to be granted by way of extension in such cases 
is ten years and not, as previously, five years with a possible 
increase to as much as ten in exceptional cases. The Act also 
extends the right of the Crown to make, use or exercise any 
invention for the services of the Crown to include power during 
any war period to make, use, exercise or vend an invention for 
any purpose which appears to the department necessary or 
expedient for the efficient prosecution of any war in which His 
Majesty may be engaged or for the maintenance of supplies and 
services essential to the life of the community. ‘‘ War period ” 
means the period beginning with 3rd September, 1939, and ending 
with the expiration of the Emergency Powers (Defence) Act, 1939, 
or any other period so declared by Orders in Council. The Act 
also empowers the Board of Trade to make rules on reciprocal 
terms with any other country, empowering the Comptroller to 
extend the time for applying for the grant of a patent or registra- 
tion of a design in priority to other applicants, where the law or 
act of the government of a convention country has prevented 
application within the proper time. This, as LORD TEMPLEMORE 
stated in the House of Lords, is designed to deal more particularly 
with the problems arising out of the exchange of information 
and the reciprocal supply of articles under lease-lend and other 
arrangements. 


Circulars and Paper Saving. 

THE strictness with which the Control of Paper Order, 1941, 
is enforced was illustrated in a prosecution at Bow Street Police 
Court on 16th March, when a London departmental store company 
was fined £50 and ordered to pay £5 5s. costs, for contravening 
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the order by gratuitously distributing circulars relating to a 
January sale. The number of circulars sent out was 30,000, 
and it was stated that a charge of 1d. was made for each. For 
the defence it was stated that preparations for issuing the 
circular were made in October and the order came into force on 
12th November. The company, it was said, was misled by advice 
circulated by a trade association and was under the impression 
that if they sent the circulars to persons on their mailing list 
and made a charge for them there would be no contravention of 
the order. One of the obvious morals of this case is that where 
a business organisation contemplates taking some action which 
may involve a breach of the law, it is economical in the long run 
to take legal advice and, where emergency legislation is concerned, 
it is patriotic to do so. Few classes in the community are more 
paper conscious than solicitors, as they are specially concerned 
with both using and saving it. Another and less obvious moral 
is one which might be heeded by some Government departments 
—the avoidance of what a recent leading article in The Local 
Government Chronicle called ‘‘ circularitis.”’ While there may 
be every reason in normal times for plentiful printed instructions 
to local government officials there is less excuse for these during a 
serious paper shortage. In addition, the occasional Government 
leaflets to private citizens are of doubtful necessity in these days 
of broadcasting. The shower of leaflets relating to Warship 
Week was a good case in point. The Select Committee of the 
House of Commons on the Disposal and Custody of Documents 
have, however, set a good example in recommending that large 
bundles of notes connected with legislation from 1852 to the 
present day be sent to the pulping plant. This official example 
will encourage solicitors to continue to do their duty, and to set 
an example to the rest of the community. 


New Defence Regulations. 

THREE new defence regulations were issued on 19th March 
(S.R. & O., No. 502), and the same order revoked one defence 
regulation (23BA) and amended another (62B). It may be 
remembered that the revoked regulation, which was introduced 
on 4th December, 1940, empowered the Secretary of State or a 
chief officer of police, if authorised by the Secretary of State, 
to restrict or prohibit assemblies or the use of premises as places 
of public resort, in order to minimise loss of life or injuries due to 
war eperations. Regulation 42cB, enacted by the new order, 
substantially re-enacts reg. 23BA, and adds that the restriction 
or prohibition may apply to the use of premises or any class of 
premises for the purposes of any entertainment, exhibition, 
performance, amusement, game or sport to which members of 
the public are admitted. The object of the prohibition or 
restriction is not to be merely minimisation of loss of life or 
injuries due to war operations, but any of the wide objects 
specified in s. 1 (1) of the Emergency Powers (Defence) Act, 1939. 
These, it will be remembered, include, inter alia, the maintenance 
of public order. Orders made under the revoked reg. 23BA are 
to continue in force as if made under the new reg. 42cB. Possibly 
this new regulation was inspired by the recent agitation in the 
Press and elsewhere concerning the deleterious activities of 
fun-fairs, as well as the number of race meetings that are still 
being conducted, and as the powers are very wide they will call 
for wise and careful exercise by the authorities of the discretion 
vested in them. The order also adds reg. 54AB to the Defence 
Regulations in order to enable water undertakers to secure 
additional sources of water supply against the possibility of 
attack by the enemy. Thus they may by agreement or by 
exercising compulsory powers, use the water in any well, stream, 
river, lake or pond, and construct any necessary works for that 
purpose. Another new Defence Regulation (764A) makes it quite 
clear that where the onus of proof is placed by s. 3 (3) of the 
Import, Export and Customs (Powers Defence) Act, 1939, on 
the person having possession or control of goods to show that 
their importation, exportation or carriage coastwise or shipment 
as ship’s stores, as the case may be, is not unlawful by reason 
of an order under the Act or the law with regard to trading with 
the enemy, and that onus is not discharged, the goods will be 
forfeited. The new regulation extends to goods found at any 
place in Northern Ireland if a customs officer suspects the goods 
to be intended for export. The amendment of reg. 62D concerns 
its application to Scotland. 


Essential Work Order : Amendment. 

A NEW Essential Work (General Provisions) Order was made on 
2nd March and it will be recalled that it replaced the previous 
order (ante, p. 80). <A further order was made on 25th March 
(1942, S.R. & O., No. 583) containing important amendments of 
the order of 2nd March. The main effect of the new order is to 
abolish the cld procedure of appeal to the Local Appeal Board 
where a worker has been reported for absenteeism, and to 
substitute a new procedure. Absence from or persistent lateness at 
work will in future entail a report by the employer to a national 
service officer, and, if there is a works committee or other joint 
council, the national service officer must require the employer to 
refer the matter to that committee unless the matter has already 
been referred to it. If there is in fact such an appropriate 





committee in existence in the undertaking at the date of the 
report, proceedings may not be taken against the worker for 
absenteeism unless the matter has been referred to the committee 
and the committee, before considering the matter, has notified 
the person who is the subject of the reference so as to give him 
an opportunity of making, within four days of the sending or the 
giving of notification to him, such representations to the 
committee, either orally or in writing as he may desire, and the 
committee must also have made a report to the national service 
officer. On proceedings being taken, a certificate purporting to 
be signed by a national service officer that at the date of any such 
report to him an appropriate committee did not exist in the 
undertaking, and a certificate purporting to be signed by or on 
behalf of the chairman of the appropriate committee that 
reference has been made to the committee as provided in the 
order, are to be sufficient evidence of the facts stated, unless the 
contrary is proved. The new order should do much to encourage 
the further formation of works committees to deal with matters 
of internal discipline in the national interest before the drastic 
step of criminal prosecution is undertaken. 


Part-time Workers. 


A FURTHER encouragement to both employers and workers to 
make the fullest possible use of working hours in the factories 
comes from the Minister of Labour, who announced in the Press 
on 6th April that, after consulting both sides of industry, he had 
made a regulation under which as from 13th April employers and 
workers would be relieved from unemployment insurance 
contributions in the case of employment begun on or after 
3rd September, 1939, where the employment did not involve 
more than thirty hours’ work in any week and the services 
rendered were such as, in the Minister’s opinion, are not ordinarily 
performed or would not, but for circumstances arising out of the 
war, ordinarily be performed by persons working not more than 
thirty hours a week. Where unemployment insurance contribu- 
tions have been paid in respect of part-time work of this nature 
before 13th April, such payments will remain valid, and will be 
available for benefit for the usual period in accordance with the 
ordinary rules. National health contributions and pensions 
contributions are not affected by the regulation and will remain 
payable wherever they were payable previously. Of no _ less 
importance is the new rule that workers exempted from 
unemployment insurance contribution by the regulation will also 
be exempted from the Essential Works Order. There had 
apparently been some doubt among part-time workers as to 
whether they would be entitled to leave if their circumstances 
changed, and many would-be part-time workers had _ been 
deterred from volunteering on that account. The Minister does 
not expect that such workers will ‘leave except for very good 
cause, but it is entirely a matter for themselves. The local office 
of the Ministry of Labour will give employers every assistance in 
finding part-time workers. 


Recent Decisions. 


In Coppin and Others v. Bush on 23rd March (The Times, 24th 
March), the Court of Appeal (CLAUSON, GODDARD and DU PARCQ, 
L.JJ.) held that an order of Asqui1TH, J., in chambers, confirming 
a master’s order that the hearing of an action for damages for 
personal injuries based on the alleged driving by the defendant, 
a serving soldier, of an Army lorry should be adjourned until the 
defendant and another witness returned from service overseas, 
could not stand, as it was unfair to the plaintiffs to have the 
trial indefinitely delayed. Their lordships held that the defendant 
would suffer no substantial injustice if the trial took place on the 
footing, embodied in an offer made by the plaintiffs, that state- 
ments which the defendant and his witness had made should be 
accepted as having been given on oath. 


In Rodger v. Varey on 26th March (The Times, 27th March), 
a Divisional Court (The Lord Chief Justice, HUMPHREYS and 
SINGLETON, JJ.) held that in the ordinary use of the English 
language a girl of fourteen years was a child and to find the 
contrary was perverse. A charge of a breach of reg. 22 of the 
Defence (General) Regulations, 1939, by failing to care for a 
child evacuee to the best of the defendant’s ability had been 
dismissed by the Derbyshire Justices, and the court remitted the 
case to be dealt with in the light of its observations. 


In Murray v. Parkes on 31st March (The Times, 1st April), 
a Divisional Court (The Lord Chief Justice, HUMPHREYS and 
SINGLETON, JJ.) held that the appellant had been rightly con- 
victed by the justices of failing to obey a written notice to submit 
himself to a medical examination, contrary to s. 3 (4) of the 
National Service (Armed Forces) Act, 1939, because the Eire 
(Confirmation of Agreements) Act, 1938, did not confirm any 
purported secession of Eire from the United Kingdom or from 
the British Commonwealth of Nations, and even if there had 
been such separation, the mere fact that the appellant intended 
to return to Eire at some future date and might therefore be 
said to be domiciled in Eire, did not cause him to cease to be a 
British subject. 
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Criminal: Law and Practice. 


Judges Summing up on the Facts. 


A NUMBER of short points of vital importance to criminal practice 
were discussed in the recent decision in R. v. Roberts, in the 
Court of Criminal Appeal, 58 T.L.R. 138, and it will be convenient 
to deal with two of them in the scope of a single article, and 
leave the third for a later article. 

The appeal was against a murder conviction. The evidence 
showed death by shooting, and the defence was accident. There 
was evidence of a quarrel between the dead girl and the appellant 
a week before the shooting, and some evidence that on the day 
of the shooting the appellant spoke of suicide, of loading his 
rifle, and of murder. After the shooting the accused made a 
number of ambiguous statements about not having ‘ wilfully ” 
murdered her, and also one to the police in which he said he shot 
the deceased. 

A complaint of misdirection was made by the appellant’s 
counsel on the ground that the learned judge at the trial did 
not mention to the jury the statement by the accused after the 
shooting that he could not have killed the girl, as he loved her 
too much, and another statement: ‘‘ I did not wilfully murder 
her; I took the gun to frighten her more than anything.” 

With regard to this alleged misdirection Humphreys, J., 
who gave the court’s judgment, said: ‘‘ The jury had the state- 
ments before them. They had the whole of the evidence before 
them, and they had, just before the summing up, comments 
upon those matters from counsel for the defence, and from 
counsel for the prosecution ... A judge, in summing up, is 
not obliged to refer to every witness in the case, unless he thinks 
it necessary to do so. In saying this, the court is by no means 
saying that it might not have been more satisfactory if the 
judge had referred to the evidence of the two witnesses (to 
whom the statements had been made) seeing that he did not 
think it necessary to refer to some of the statements made by 
the accused after the occurrence ... Every judge must be 
left to sum up a case in his own way, so long as he does not 
misdirect the jury in law or in fact.” 

So far as these words go and read strictly in the light of the 
facts before the court, they cannot be criticised, but as a general 
statement of the limit beyond which the Court of Criminal 
Appeal will not interfere with the result of an inadequate direction 
on the facts, they require some modification. ‘‘ Every summing 
up,” said Alverstone, L.C.J., in R. v. Stoddart (1909), 2 Cr. App. 
Rep. 217, must be regarded in the light of the conduct of the 
trial and the questions which have been raised by the counsel 
for the prosecution and for the defence respectively.’”’ In 
R. v. Finch (i916), 12 Cr. App. Rep. 77, a conviction ~was quashed 
on the ground that the trial judge had not said one word of the 
facts as proved by the evidence on both sides, particularly as to 
identification and as to a strong case of alibi made out by the 
defence. There are cases which seem to show that evidence 
as to identification and alibi must be specially mentioned by the 
judge in summing up (R. v. McGill (1914), 10 Cr. App. Rep. 267 ; 
R. vy. Millichamp (1921), 16 Cr. App. Rep. 83). But even where 
the defence is one of alibi this is not necessarily so and in R. v. 
Maclean (1923), 17 Cr. App. Rep. 79, where that defence was 
raised, Salter, J., said: ‘‘ The mere omission to deal with this 
evidence did not amount to misdirection; the jury had heard 
it and must have been alive to it. This, like so many cases 
in this court, is an attempt to retry the facts, and this the court 
will not do.” In other words, if the court is satisfied that all the 
facts of the case have been put before the jury, whether by 
counsel or the judge, they will not interfere. 

The second ground of appeal in R. v. Roberts was that a state- 
ment made by the appellant to his father after the arrest had been 
wrongly held to be inadmissible. Humphreys, J., rejected this 
contention. He said: ‘‘ A party is not permitted to make 
evidence for himself. The law applies to civil cases as well as to 
criminal cases ... So, in a criminal case, an accused person 
is not permitted to call evidence to show that, after he was charged 
with a criminal offence, he told a number of persons what his 
defence was going to be... Of course, if the statement had 
been made to the father just at the time of the shooting, that 
would have been a totally different matter, because it has always 
been regarded as admissible that a person should be allowed 
to give in evidence any statement accompanying an act so that 
it might explain the act.” 

Here again arises the question as to where the line must be 
rawn, a question which can only be answered by reference to 
the facts of the individual case under consideration. In this 
case a clear answer was given by both the trial judge and the 
Court of Criminal Appeal. 

The final point, on which the appeal was eventually allowed, 
turned on the direction as to whether a verdict of manslaughter 
aan ' pcre and it is proposed to consider this in another 
article. 


Mr. Frederick William Hollams, barrister-at-law, of Tonbridge, left 
£217,713, with net personalty £199,473. He left £1,000 to the 
Barristers’ Benevolent Association; and £1,000 to Rochester Diocesan 
Society and Board of Finance, the income for St. Giles, Shipbourne. 
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A Conveyancer’s Diary. 
Trustees and Foreclosure. 
I HAVE been asked by a correspondent to discuss a particular 
point arising on s. 31 of the Law of Property Act, 1925. The 
section is interesting, but not very well known; it may perhaps 
be worth a general commentary. 

Where trustees had, in the old days, invested on mortgage, and 
had had to foreclose, the decree absolute vested in them the legal 
estate in the mortgaged land free of the equity of redemption. 
They held it on trust for the beneficiaries according to the interests 
conferred by the settlement. The trust was a direct trust, and 
the trustees had only such powers of management and disposition 
as the general law then conferred on trustees, save in the unlikely 
event that the settlor had foreseen this contingency and had 
provided wider powers. 

This state of affairs was found inconvenient and was altered 
by Conveyancing Act, 1911, s. 9. In 1925 it was obviously 
necessary to maintain the change (with minor adjustments to 
suit the new law), so that foreclosed trust land might be vested 
in fiduciary owners capable of selling: and having adequate 
powers of management. 

Consequently it was enacted in Law of Property Act, s. 31, 
that ‘‘ any property, vested in trustees by way of security ” 
which ‘‘ becomes, by virtue of . . . an order for foreclosure or 
otherwise, discharged from the right of redemption” is to ‘ be 
held by them on trust for sale.” (The section also applies where 
the right of redemption becomes statute-barred : but that is not 
our subject this week.) Subsection (2) provides that the proceeds 
of sale and the income thereof shall, in effect, be applied as 
capital and income respectively of the trust. Subsection (3) 
saves the right of a beneficiary (or all the beneficiaries acting 
together) being sui juris and absolutely entitled to call upon the 
trustees for sale to convey the property either to him (or them) 
or as he (or they) direct ; and a tenant for life or statutory owner 
may, if the mortgage money is capital money under the Settled 
Land Act, call for a subsidiary vesting deed comprising it 
(subs. (4)). By subs. (5) the whole section is (without prejudice 
to arrangements made before the first day of 1912) to apply 
whether the right of redemption came to an end before or after 
that day. 

The consequence is that trustees who foreclose on land mort- 
gaged to the trust hold on a unique sort of statutory trust for 
sale. I think that the trust for sale created by s. 31 differs from 
all other statutory trusts for sale in that it was capable of existing 
before 1926. It also differs from the ordinary modern trust for 
sale in that there are not the normal “ curtain ”’ arrangements. 
If land is merely bought by trustees for sale, it is conveyed to 
them as trustees for sale upon trusts referred to but not set out 
in the conveyance. Subsequent appointments of new trustees 
are made by two instruments, viz., an appointment of trustees 
for the purposes of the settlement and a separate instrument of 
appointment (which must appoint the same persons (s. 24)) of 
trustees for purposes of the conveyance on trust for sale. A 
purchaser only has to look at the latter of those documents, as 
he gets a good discharge by paying the purchase-money to not 
less than two trustees for sale or to a trust corporation (s. 27). 
Where land is subject to a conveyance on trust for sale, s. 35 (1) 
of the Trustee Act requires that there shall*be one instrument 
appointing trustees of the conveyance on trust for sale and a 
separate instrument appointing trustees of the proceeds of sale. 
The effect of s. 40 of the Trustee Act is that each of these appoint- 
ments of new trustees operates to vest the subject-matter 
comprised in it: one instrument vests the land, the other vests 
the proceeds. In view of s. 35, an appointment under s. 4) alone 
would be irregular and a purchaser could object to accepting it. 

My correspondent asks what should be done on the appointment 
of a new trustee of a personalty trust which, by foreclosure, 
includes a fee simple in land held, under s. 31, on trust for sale. 
The first question is whether a mere appointment of a new 
trustee would have the effect, under s. 40 of the Trustee Act, of 
vesting the legal estate in the new and continuing trustees. So 
far as the terms of s. 40 go, there is no doubt that the appointment 
would have the required effect, since it operates to vest ** any 
estate or interest in land subject to the trust,” save as excepted. 
The exceptions are contained in s. 40 (4) and none of them are 
the least like this case, save that of “‘ land conveyed by way of 
mortgage for securing money subject to the trust.” Obviously, 
this exception would have applied before foreclosure. Equally 
clearly, I think, it does not apply after foreclosure. Irom the 
moment of the decree absolute the land is vested in the trustees 
for an indefeasible estate in fee simple, and it therefore could not 
be accurately described as being any longer land ‘* conveyed by 
way of mortgage.’’ Nor could it be described as conveyed ** for 
securing money subject to the trust ’’ since there is no debt after 
foreclosure. The result is that s. 40 does apply unless there is 
anything elsewhere to oust it. The only provision which could 
be thought to do so is s. 35. But I do not see how s. 35 could 


apply here, since it deals with ‘‘ conveyances on trust for sale.” 
I conceive that a “‘ conveyance on trust for sale’? must mean an 
instrument whereby the land is assured to a person as trustee for 
sale. 


I am not at all sure whether a decree absolute of foreclosure 





April I1, 1942 





102 THE SOLICITORS’ JOURNAL. 





could be accurately described as a ‘‘ conveyance.” It may 
possibly be a “‘ conveyance’ within the definition of that word 
in s. 205 of the Law of Property Act, 1925. I am doubtful even 
of this, as a ‘“‘ conveyance ”’ is described as an ‘‘ instrument,”’ and 
it is not clear that an order of court is an “ instrument” as 
defined. But I feel reasonably confident that an order of court 
is not a *‘ conveyance ” for the purposes of the Trustee Act; the 
rather curious definitions of ‘‘ convey ’’ and ‘‘ conveyance,” for 
the purposes of that Act, clearly have reference to something 
done by a conveying party, and there is no conveying party to an 
order for foreclosure. Moreover, even if such an order were a 
‘* conveyance ”’ for the purposes of the Trustee Act generally. 
I am quite certain that it is not a ‘‘ conveyance on trust for sale ”’ 
for the purposes of s. 35 of that Act. There is no trust for sale 
whereon land is assured by a foreclosure order. All that there is, 
is s. 31 of the Law of Property Act, which says, in effect, that if 
the party who gets a foreclosure order happens to be a trustee 
of a certain sort he is to hold on trust for sale. The trust for 
sale, therefore, does not arise by virtue of the foreclosure order, 
but is a statutory trust arising by virtue of s. 31 of the Law of 
Property Act. 

The consequence is, in my view, that the appointment of new 
trustees of the trust gererally can and does operate to vest the 
legal estate in the foreclosed land in the continuing and new 
trustees. On the other hand, I cannot help feeling that it is 
better, from the point of view of making title in future, to take 
the opportunity afforded by an appointment of new trustees to 
get the trusts off the title ; ifs. 40 is left to itself it will be effective 
but will involve the production of the whole of the trust title 
to show that the legal estate really was vested. Accordingly, I 
should, in practice, advise that it would be worth the extra cost 
if the retiring and continuing trustees .were got to execute a 
formal conveyance of the legal estate to the continuing and new 
trustees on trust for sale. If that is done, it will be possible 
(and indeed, obligatory under s. 35) to have separate instruments 
on a future appointment, but the beneficial interests will be 
‘** behind the curtain.” 








Landlord and Tenant Notebook. 
The Meaning of “ Multiple Lease.” 


Westminster Bank, Ltd. v. Edwards, reported in The Times of 
25th March last, is, apart from its landlord and tenant interest, 
a striking example of how judicial opinion may differ about the 
interpretation of an apparently simple and straightforward 
definition. 

It is, however, with the landlord and tenant intérest that 
this ‘‘ Notebook ” is concerned. The point at issue was whether 
a particular lease constituted what the Landlord and Tenant 
(War Damage) Act, 1939—presumably for want of a better 
term—a ‘‘ multiple lease ’’—which s. 24 defines as “‘a lease 
comprising buildings which are used or adapted for use as two 
or more separate tenements.” 

The facts were that the appellants’ predecessor in title had 
demised to the respondents a large building with its smaller 
annexe, and the respondents had underlet this property, in three 
parts, to different under-tenants. One of these had taken the 
top floor of the main building; another the ground floors and 
basements of both; to the third was sub-demised the three 
intervening floors of the main building and the upper floor of the 
annexe, and they used part of the latter as a laboratory. There 
appears to have been little doubt about the legal effect of certain 
enemy action on the rights of the top storey and ground floor 
sub-tenants ; the roof of the main building was all but destroyed, 
and the sub-tenant disclaimed ; the ground floors and basements 
were not rendered statutorily unfit, and their sub-tenant took 
no action. But the fitness of the central portion was open to 
question, and when the mesne tenants’ notice of disclaimer was 
followed by a notice from the tenants of that central portion, the 
head lessors took out a summons (under s. 15) ‘ to determine 
whether it was equitable to allow the head lease to be disclaimed 
either wholly or as respects one or more of the respective tenements 
comprised therein.’”’ Such a proceeding postulates that the 
lease is a multiple lease; indeed, the applicants’ particulars 
described the premises as “ used or adapted for use as two or 
more separate tenements’’; and in the county court it does 
not appear to have occurred to any of the parties, or to the 
judge (who inspected the premises) that the lease might not be a 
multiple lease. Argument centred round the point whether the 
central portion ought in equity to be included in the “* disclaimable 
tenements ”’; and it was to this matter that the learned judge 
directed his attention ; and when he had decided it against the 
head lessees and they appealed, their grounds of appeal did not 
raise the question of status. It was the Court of Appeal itself 
which, as it were, experienced judicial qualms and inquired into 
the question whether it really was dealing with a multiple lease 
at all. Having decided that it was not, it set the order of the 
county court aside and directed that the application to him 
should be dismissed as incompetent. 

The House of Lords reversed this decision on the short ground 
that there was no evidence to support it. The question was one 





of fact: use or adaptation for use ; the sub-leases and possibly 
the evidence of architects or surveyors might warrant a finding 
that the lease was not a multiple lease, but such evidence had 
not been adduced. 

In his speech, the Lord Chancellor pointed out that the parties 
had agreed that the lease was a-multiple lease. I do not think 
that the intention was to present that consideration as conclusive ; 
indeed, his lordship went on to say that the county court judge 
had included in his findings and express decision to that effect ; 
and reflection will show that exception could not be taken to the 
action of the Court of Appeal merely by reason of the parties’ 
agreement. Apart from cases in which jurisdiction is limited 
(e.g., under the Rent, etc., Restrictions Acts), one appreciates 
that status cannot be conferred or modified by consent of parties. 
Language appropriate to leases is sometimes employed by 
draftsmen of hiring agreements, charter-parties, etc., but this 
does not have the effect of making the law of landlord and tenant 
applicable to the relationships so created. 

It appears from the report that the Court of Appeal had laid 
down this proposition: the lease of a single hereditament does 
not become a multiple lease merely because the tenant (there 
being no covenant prohibiting him) sub-lets portions of that 
which was let to him as a whole. On this, the Lord Chancellor 
made two observations: there was no ground for saying that 
that was the reason, and the only reason, for the agreement ; and, 
his lordship was not to be understood to accept the proposition. 

The second-mentioned observation is of some interest. A few 
weeks ago, Herrmann v. Metropolitan Leather Co., Ltd. (1942), 
86 Sor. J. 49 (discussed in the ‘‘ Notebook ”’ for 7th February : 
86 Sox. J. 40), decided that the definition of ‘‘ multiple lease ” 
covered a lease comprising a lease of adjoining buildings 
(which had once been separately let to the same tenant) adapted 
for use as a single factory was a multiple lease, Uthwatt, J., 
remarking obiter that the definition also contemplated cases in 
which premises had been sub-divided and the sub-divisions 
sub-let. The decision and dictum would not necessarily touch 
the facts of Westminster Bank, Ltd. v. Edwards, for in the one 
case there was sub-letting. in the other none; also, in the one 
case the division was vertical, in the other horizontal. The latter 
distinction is not a distinction without a difference; for the 
definition speaks of a lease comprising ‘‘ buildings,’”’ a considera- 
tion which may have present in the minds of the lords justices 
when framing their proposition. In the result, we now know 
that there can be a multiple lease without sub-tenancies, and 
that possible ‘‘ disclaimable tenements ’’’ may be carved out of 
premises by carving across as well as downwards ; but it has not 
been decided whether the mere creation of sub-tenancies of 
different parts of the whole will make the head lease a multiple 
lease. 





Our County Court Letter. 


Tenancy of Garage. 


In Ross v. Woodhouse, heard at Bromsgrove County Court, the 
claim was for an injunction and £100 as damages for trespass. 
The plaintiff’s case was that in May, 1936, he became the tenant 
of the defendant’s garage at a rent of 2s. 6d. a week. On joining 
the Army, in October, 1939, the plaintiff left two cars in the 
garage, their combined value being £47 10s. On the 29th 
November, 1940, the defendant asked the plaintiff’s wife for the 
garage key, which the plaintiff had taken away with him. On 
the ground that he could not wait for the key to arrive by post, 
the defendant drew the staple from the locked doors, cleaned 
out a room over the garage, and removed the two cars to a shed, 
where they remained for two and a half months. The defendant 
then returned the cars to the garage, but kept the key of the 
new lock. The case for the defendant was that ¢here was no 
tenancy of the garage, but only a licence to use it for the storage 
of the two cars. The latter were worth £8 and £25 respectively. 
The defendant had also retained the right of access to the loft, 
which contained a vice and workbench and other articles useful 
in the defendant’s garage. The only reason for the action of the 
defendant was that he had been approached by the air-raid warden 
on behalf of a man who had been bombed out, and required 
space to store his furniture. The position was explained to the 
plaintiff's wife, but she was unable to co-operate without reference 
to her husband. The cars had been housed in a brick garage 
until the owner of the furniture had found other accommodation, 
whereupon they were returned to their original place unharmed. 
The defendant had received £2 for the use of the garage from 
the owner of the furniture. His Honour Judge Roope Reeve, 
K.C., held that the plaintiff was tenant of the garage, subject to 
a week’s notice, but his tenancy did not include the loft. There 
was a reservation in favour of the defendant for the storage of 
articles in the loft. The defendant had acted as a Good Samaritan, 
to the victim of enemy action, and there had been a technical 
invasion of the plaintiff’s rights. Incidentally, the defendant 
had obtained a rent of £1 in excess of that paid by the plaintiff, 
and this represented the amount of the damage. Judgment was 
accordingly given for the plaintiff for £1, without costs. 
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Possession of De-licensed House. 


In a case at Shrewsbury County Court (Trouncer & Co., Ltd. v. 
Trinder) an application was made for possession of Three Tuns 
Cottage, Colcham. The plaintiffs’ case was that the premises 
were formerly licensed, and were managed by the defendant as 
the plaintiffs’ employee. In March, 1939. the premises were 
de-licensed, and the defendant was given notice to terminate her 
employment. Nevertheless, she had remained in occupation, 
without paying rent, while the rates had been paid by the 
plaintiffs. The premises were required for occupation by a 
professional fire-watcher in the plaintiffs’ business, and it was 
unnecessary to show the existence of alternative accommodation, 
in view of the Rent, etc., Restrictions (Amendment) Act, 1933, 
Sched. I, para. (g) (i). The defendant’s case was that, on the 
closing of the Three Tuns, the plaintiffs had promised her another 
situation as manageress. No other situation had been offered, 
and the defendant had continued to live on the premises after 
they were de-licensed on the same terms as before. Therefore 
she had not been asked for any rent, so naturally had not paid 
any. His Honour Judge Samuel, K.C., observed that, as soon 
as the inn was de-licensed, the defendant had no further right to 
reside on the premises. An order for possession in twenty-eight 
days was made. 


Repairs to Cottage after Closing Order. 


In Rumbridge v. Boyes, heard at Tamworth County Court, the 
claim was for £5 2s. 6d., for expense incurred in repairing a 
cottage. The plaintiff’s case was that she had been the tenant 
of a cottage, in respect of which a closing order was in force under 
the Housing Act, 1936. Under s. 14 of that Act, the defendant, 
as owner, was subject to a penalty in the event of the premises 
being let in contravention of the order. The plaintiff, however, 
had been bombed out of her own house, and she was permitted 
by the defendant to have the premises rent free for two months, 
and thereafter at 6s. 9d. a week. Having carried out the repairs, 
the plaintiff was informed by the sanitary inspector that her 
occupation of the cottage was illegal, as the defendant had not 
applied to the local authority for the necessary licence to re-let. 
The plaintiff ‘therefore found other accommodation. The 
defendant’s case was that the plaintiff was in such urgent need 
of shelter that there was no time to obtain the licence before the 
plaintiff went into occupation. The licence was, in fact, obtained, 
in due course, and the cottage was_ subsequently validly re-let. 
There was no need for the plaintiff to have left, and her real 
reason for doing so was that she had found a better cottage. 
His Honour Judge Finnemore held that there was no evidence 
of any breach of duty to the plaintiff, whereby she had sustained 
loss or damage. Judgment was given for the defendant, with 
costs. 





Decision under the Workmen’s Compensation Acts. 
Osteomyelitis not an Accident. 


In Unitt v. Highley Mining Co., [td., at Bridgnorth County Court, 
the applicant’s case was that he had worked for the respondent 
for twenty-nine years, including seventeen years as a deputy. 
On the 1st December, 1939, the applicant had hit his left leg, 
below the knee, against the drawbar of an empty trolley. This 
caused a small cut, which bled, but the applicant did not cease 
work until the 20th December. His reason for staying away 
was a cold, and he was treated for influenza, to which a swelling 
of his knee was attributed. On the 15th January, 1940, the 
doctor drained the fluid from the knee, but found pus. The 
applicant was subsequently in hospital until October, 1940. It 
was not until January, 1941, that the applicant associated his 
illness with the knock, which he sustained fifteen months 
previously, and compensation was first claimed in February, 
1941. The respondents’ case was that no notice of any accident 
had been given, and the applicant’s illness was diagnosed as 
osteomyelitis and septic arthritis of the knee. There had, 
however, been no pathological examination and no X-ray 
photograph. There was accordingly no evidence that the illness 
was due to any accident. His Honour Judge Samuel, K.C., 
upheld the latter submission. No award was made. 


—" 





Obituary. 


Str EDGAR SANDERS. 

Sir Edgar Christian Sanders died on Saturday, 28th March, 
aged seventy. He was educated at Rossall and Durham 
University and was admitted in 1898. The following year he 
became Assistant Prosecuting Solicitor at Liverpool, a post 
which he held until 1902. _ For the next fourteen years he acted 
as Clerk to the Liverpool Justices and was elected President of 
the Justices’ Clerks Society three times. In 1915 he became 
Assessor to the Central Control Board of the Liquor Traffic. 
Besides being a Director of the Brewers’ Society, he was a Vice- 
President of the Federation of British Industries. Sir Edgar 
received the honour of knighthood in 1918. 











To-day and Yesterday. 


LEGAL CALENDAR. 
6 April.—On the 6th April, 1734, ‘“ A. Wheeler was executed 


at Hereford for the Murder of A. Rudin, a Scots Man, and 
afterwards hanged in Chains. A few Days before, he attempted 
to cut his Throat and his Behaviour to the last was obstinate 
and wicked. ’Twas said he was concerned in the Death of his 
first Wife and that he strangled his Child which, when he went 
to do it smiled in his Face, the Thoughts whereof he declared lay 
heaviest upon his Conscience.” ; 

7 April.—On the 7th April, 1884, William Nailor was tried at 
Chester for shooting at Mr. James Wilkinson with intent to 
murder him. Wilkinson owned a mill at Stoyley and was 
returning to it from Manchester market at six one evening in 
October when he was shot at from behind a wall. The evidence 
against the prisoner was purely circumstantial. He chewed 
tobacco and some tobacco partly chewed was found near the 
spot. He had taken a copy of the Manchester and Salford 
Advertiser from a beerhouse where he had been drinking, and 
part of that paper, which appeared to have been used as wadding 
for a gun, was also found. Worst of all for him, the nails in his 
shoes corresponded to footprints found near the stone where the 
assailant had stood. He was convicted and sentenced to death. 

8 April. When young William Burk was eleven he got a 
whipping at his school near the Tower of London and ran away 
to sea. At the Nore he joined H.M.S. ‘‘ Salisbury ”’ about to sail 
for the West Indies, and the capture of two Spanish galleons on 
the way out gave him a welcome share of prize money. A 
seafaring life brought him many adventures. He was nearly 
murdered by natives on the Guinea coast when several of his 
shipmates were killed. From there to Bristol the voyage took 
five months and provisions ran so short that in the end the crew 
had nothing to eat for five days. He sailed on a slave ship 
which only just escaped a mutiny. Finally, his sufferings on a 
journey to Archangel determined him to abandon the sea. To 
get a living he now turned robber, arming himself with a hedge- 
bill. His fourth exploit led to his arrest, and he was hanged at 
Tyburn on the 8th April, 1723, in his twenty-third year. 

9 April.—On the 9th April, 1747, old Lord Lovat, then in his 
eightieth year, was executed on Tower Hill for his part in Prince 
Charlie’s rising. He awoke about three o’clock and was heard to 
pray with great devotion. At five he rose and drank a glass of 
wine and water. At eight he ordered his wig to be sent to the 
barber to be combed. At half-past nine he ate a hearty meal of 
minced veal. At eleven the sheriffs came to fetch him. On 
ascending the scaffold he said as he looked at the huge crowd 
assembled: ‘‘ God save us! Why should there be such a bustle 
about taking off an old grey head ?”’ Seeing one of his friends 
dejected, he clapped him on the shoulder, saying: ‘* Cheer up 
thy heart, man! I am not afraid; why should you be so?” 
He gave the executioner ten guineas, examined the inscription 
on his coffin, said ‘‘ Dulce et decorum est pro patria mori,’ and 
observed to a relative: ‘I am going to heaven but you must 
continue to crawl a little longer in this evil world.”” He placed 
his head on the block, prayed for half a minute and then threw 
down his handkerchief as a signal for the axe to fall. It was the 
last beheading in England. , 

10 April.—On the 10th April, 1749, ‘“ was tried at Guildhall 
before Lord Chief Justice Lee by a special jury of merchants a 
cause between an assignee to a bankrupt, plaintiff, and a banker, 
defendant. The bankrupt had from time to*time lodged money 
with the banker and took his notes, which the assignee’s counsel 
insisted belonged to the bankrupt’s estate. But several aldermen 
and others, bankers, explaining to the court how dangerous it 
would be to credit if they were liable to repay money that they 
gave their notes for to persons that left money with them, not 
knowing that they were bankrupts, the jury gave it for the 
defendant.”’ 

11 April On the 11th April, 1735, Mathew Sellers, John 
Robinson and John Priestly, condemned at Kingston Assizes, 
were hanged on Kennington Common. Sellers had committed 
several robberies ; Robinson was another robber who had taken 
£10 from a Scotsman, and Priestly had assaulted a pedlar near 
Tooting, taking 6s. from him and cutting out part of his tongue. 
In this the pedlar’s wife, dressed as a man, had aided him. 

12 April.——Edwin Bartlett was an active, healthy, happy 
man, full of his business of running a chain of provision shops. 
He lived on affectionate terms with his wife, to whom his will 
left all his property, and who had her music and needlework to 
occupy her while he was at work. In December, 1885, while 
they were living in rooms in Claverton Street, his health failed. 
He became depressed, suffered from insomnia and had trouble 
with his teeth. Still he kept an appetite and on New Year's 
ive ate oysters and jugged hare and ordered a large haddock 
for breakfast. That night he died, and at the post mortem the 
doctors found a large quantity of chloroform in his stomach. 
Had he taken it himself ? Had his wife administered it to him ? 
In either case why had the pain not caused him to raise an 
outcry ? On the 12th April, 1886, Mrs. Bartlett was tried at 
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the Old Bailey for murder, and strange facts emerged. She and 
her husband had been on terms of intimate friendship with 
Mr. George Dyson, a young Wesleyan minister. Mr. Bartlett 
had encouraged him to spend whole days with his wife in his 
absence, even buying him a season ticket on the railway. Her 
story was that for years she had lived with her husband merely 
as a friend, that he had in a manner made ier over and betrothed 
her to Dyson with whom she enjoyed an intimate Platonic 
relationship, that when in his illness he had shown signs of 
desiring full cohabitation she had obtained chloroform to sprinkle 
on a handkerchief and wave before his face, that on the fatal 
night she had confessed her possession of it and given it to him, 
and that in her absence he must have swallowed it. She had 
persuaded Dyson to buy the chloroform on the pretext of wanting 
to soothe her husband when suffering from internal pain. The 
evidence left some doubt and she was acquitted. 


PROLIXITY. 

The proceedings of the Court of Appeal last sittings were 
rendered memorable by the observations of Lord Justice 
MacKinnon in an appeal from the King’s Bench Division: ** This 
was as plain a case as was ever brought. If the learned judge 
had not achieved the remarkable feat, I should have thought that 
it would have exceeded the bounds of human prolixity to have 
delivered a judgment on it which occupied fifteen pages.’’ In 
these days of paper shortage there is much to be said for rationing 
judgments. The only formal attempt to do so of which I have 
heard was on the part of Lord President Dundas in Scotland. 
He always kept an hour-glass before him on the bench, and 
with it he used to measure out the utmost. time which could be 
allowed to a judge for the delivery of his opinion. He would 
never allow a single moment after the sand had run down, and 
was often seen to shake the glass in the faces of his colleagues 
when their judgments grew too verbose. Sir Thomas Plumer, 
Vice-Chancellor when Lord Eldon was Chancellor, had such a 
fatal turn for prolixity that suitors fled from his court and his 
usher would seek among the juniors, asking: ‘‘ Pray sir, have 
you anything to move? Can you bring on anything before His 
Honour ?’’ Meanwhile Eldon took years to reach a judgment 
et all, and a rhymer wrote : 

‘** To cause delay in Lincoln’s Inn 
Two different methods tend : 
His Lordship’s judgments ne’er begin 
His Honour’s never end.”’ 








Correspondence. 


Previous Offences and Sentence. 

Sir.—Under the heading ‘‘ Criminal Law and Practice’ in 
your issue of the 28th March (ante, p. 88), observations of 
Humphreys, J., are quoted on the question of a magistrate, 
when imposing sentence taking into consideration a breach 
of recognisance entered into before another court. His lordship 
said the magistrate should inform the court which was dealing 
with that question (the breach of recognisance) and inquire 
whether that court would be satisfied for him to take into 
consideration in his sentence the breach of recognisance. 

Can anyone tell me how it is practicable for the magistrate to 
inquire of the other court if the other court (as in the case which 
Humphreys, J., was considering) is a court of quarter sessions 
which may not be sitting for nearly three months ? 

Ist April, 1942. CLERK OF THE PEACE. 








Reviews. 


Liability for National Service. By G. GRANVILLE SLACK. B.A,, 
LL.M., of Gray’s Inn, Barrister-at-Law. 1942. Royal S8vo. 
pp. xvi and (with Index) 355. London: Butterworth & Co. 
(Publishers), Ltd. 15s. net. . 

This book deals with a branch of the law which sprang into 
existence in 1939. and has since undergone rapid and widespread 
development. National service may be divided into three 
classifications, viz., with the Armed Forces, in Civil Defence, 
and in Industry. Postponement (on the ground of hardship 
to the individual) and Deferment (on the ground of hardship 
to his employer or loss to the community) are topics in which 
most of the population are now interested. The need for a handy 
and reliable text-book on the above subject is shown by the fact 
that there are four Nationa! Service Acts, and sixty Statutory 
Rules and Orders made thereunder, besides various Defence 
Regulations imposing duties or restrictions on the individual. 
As the publishers state in their Note: National Service has 
now become the foundation and strength of our law and constitu- 
tion, and must remain so until peace has been won. The learned 
author has recently helped to lighten the burdens of the profession 
by his well-known work on the War Damage Act, 1941, and the 
present volume is an equally valuable guide to a branch of the 
law which is no less complex. The typography of the book 


conforms to the authorised economy standard, but there is no 
diminution of serviceability on that account. 





The Birmingham Law Society. 


The report of the committee for the year ended 3lst December, 1941 
was presented to the annual general meeting held at the Law Library, 
Birmingham, on Wednesday, 25th March. 

At the February meeting of the committee Mr. G. H. Willcox was chosen 
President; Mr. A. J. Gateley, Vice-President; and Mr. G. C. Barrow, 
Mr. J. F. Crowder and Mr. Wilfrid C. Mathews, Joint Honorary Secretaries 
and Treasurers. 

The number of members on the register on 3lst December, 1941, was 
444, of whom 118 are known to be in His Majesty's Forces. 

The income and expenditure account showed an excess of expenditure 
over income of £334 3s. 7d. on the year, and no additions had been made 
to the reserves for amortisation of lease and redemption of debentures or 
for repairs and contingencies. 

The number of books issued by the library during the year was 
considerably less than in the previous year, but the number of Statutory 
Rules and Orders issued had increased. Great difficulty had been 
experienced in obtaining prints of Acts and Orders within a reasonable 
time of their coming into force. Representations were accordingly made 
to the Council of The Law Society, which were passed on to the Lord 
Chancellor, and some correspondence followed between the Lord Chancellor's 
secretary, Sir Claude Schuster, and the Honorary Secretary. It appeared 
that difficulties had been caused by the destruction of certain printing 
presses and it was hoped that there would be some improvement. 

The Law Society's Deferment Committee had considered applications 
for deferment from solicitors and their clerks. The procedure had worked 
much more smoothly than at first and in a great majority of cases the recom- 
mendation of the Law Committee had been accepted and the applicant had 
been notified of the decision of the Lord Chancellor within a reasonable 
period. The committee, at the March meeting, resolved to do everything 
possible to secure reservation for women working in solicitors’ offices, and 
a letter was written to the Minister of Labour and National Service, and 
at the same time a copy of this letter was sent to the London Law Society 
and to all Provincial Societies urging them to take similar action. 
This action of the Society received wide support from other Provincial 
Law Societies. and it was believed was not without influence in the arrange- 
ment made that female clerks in solicitors’ offices should be entitled to 
apply for deferment in the same way as male clerks. In July it became 
necessary to write to the managers of local labour exchanges and the 
Minister of Labour to draw their attention to the importance of the work 
performed by women in solicitors’ offices and that such women, when called 
up for interview, should not be pressed to take other work. Since this 
letter the committee had received no further complaint of undue pressure on 
solicitors’ female employees by National Service officers to take other work. 
The committee had informed The Law Society of its support in the 
latest attempt to secure an assurance from the Ministry of Labour that 
female clerks would not be removed from key positions in solicitors’ oftices 
until substitutes had been obtained and trained, and that time should be 
allowed in all cases to make alternative arrangements whenever female 
clerks in solicitors’ offices were being called up. 

A letter had been written on behalf of the committee to all local Members 
of Parliament urging them to press for an amendment of the Finance Bill, 
1941, providing that application could be made to the court for continuance 
of payments free of tax where this appeared likely to be the intention of the 
testator or other disponer. The committee nominated under the Poor 
Persons Rules, 1925, had continued to carry on their work during the 
year. One meeting of the full committee was held and forty-six meetings 
of the rota members. When allotted, the cases had on the whole been 
conducted readily and promptly by the solicitors on the rota, but difficulty 
had sometimes been caused when a solicitor to whom a case had been 
allotted had joined the Forces, without making full arrangements for 
the continuation of his practice. 

The number of applications received during 194] showed an increase of 
seventy-three compared with 1940. The proportion of King’s Bench cases 
to Divorce was higher this year, and that seemed to be due to a number of 
accidents caused by the black-out. There were fewer divorce cases on the 
grounds of desertion. The number of members of the Bar available for 
Poor Persons cases had been reduced from forty-four to twenty-five, but 
the readiness of the Bar to assist was greater than in 1940 and it 
seemed that barristers would be available for more cases in 1942. 
A letter was written to the Secretary of State for Air asking if barristers 
serving in the R.A.F. might assist in Poor Persons cases. The Secretary 
of State has, therefore, issued an instruction authorising members of the 
Bar serving in the Air Force to take Poor Persons cases involving members 
of that Force. 

The Law Society had established a department for dealing with divorce 
petitions affecting members of His Majesty’s Forces and the number of 
cases waiting would be reduced by fifty cases being transferred to London 
under this scheme. 

The demands made upon the Poor Man’s Lawyers’ Association had in 
no way diminished. To staff the centre adequately some six to eight 
solicitors were needed for a part of each Monday afternoon, but barely 
half this number attended. All solicitors who had helped realised the 
value of the work of the Association, not only to the applicants, but in the 
goodwill which it created for the profession as a whole. 

If any member could give any assistance, even though it may be only 
irregular and occasional, he was requested to give his name to the librarian. 





Mr. George Tallack Petherick, barrister-at-law, of South Kensington and 
St. Austell, Cornwall, left £212,622, with net personalty £204,953. 
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Notes of Cases. 


CHANCERY DIVISION. 
ke City Housing Trust, Ltd.; Kolb v. City Housing Trust, Ltd. 


Bennett, J. 23rd February, 1942. 
Practice—Order—Clerical error—Omission from Order—Matter not in mind 

of court—Power to vary Order—R.S.C., Ord. 55, r. 71. 

Motion. ; 

In this debenture-holder’s action the master, on the 17th October, 1940, 
had certified that the defendants, the trustees of the debenture-holders, 
were entitled to remuneration from the Ist January, 1939, and he ordered 
that the costs of the plaintiff and of the defendants should be paid out of 
the fund in court. The order contained no directions for the payment of 
the remuneration or as to the order in which the costs were to be paid. 
The fund was insufficient to pay the remuneration and all the costs, and 
on the 18th December, 1941, the registrar* varied the order of the master 
by providing that the Ist January, 1937, should be substituted for the 
Ist January, 1939, and that the defendants, the trustees of the deed, should 
be paid their remuneration and their costs, charges and expenses in the 
action in priority to the plaintiff. The plaintiff sought to vary the 
registrar’s order. 

BENNETT, J., said that the insertion of the Ist January, 1939, in the 
certificate was a clerical error and the court was entitled under R.S.C., 
Ord. 55, r. 71, to amend it. It was common ground that the remuneration 
to which the trustees were entitled under the debenture trust deed had 
priority over the plaintiff’s costs of the action and also that, if the fund 
was not sufficient to pay the plaintiff’s costs and the trustees’ costs in full, 
the trustees’ costs had priority over the plaintiffs’ costs. No provision was 
made in the master’s order as to the order in which the remuneration and 
costs were to be paid. If the matter had been drawn to the attention of 
the master when he made his order he would have made provision for the 
priority. It was said that it was now too late to interfere with what was 
alleged to be the vested right of the plaintiff to have her costs paid in 
priority to the trustees’ remuneration. The principle of this matter was 
governed by Jn re Roper, 45 Ch. D. 126. The court, when the master made 
his order, never intended to decide that the plaintiffs’ costs had priority 
over the trustees’ remuneration. The matter was not present to the mind 
of the court. Accordingly it was not too late, the fund being in hand, to 
give effect to the rights of the trustees. The order of the registrar must be 
confirmed. 

CounsEL: Hecksher ; Pennycuick. 

Soticrtors: W. F. Gillham ; Smiles & Co. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Robinson v. Bailey. 
Simonds, J. 24th February, 1942. . 
Practice—Judgment debt not immediately payable—Jurisdiction to make 
charging order—Court’s discretion. 

Procedure summons. 

In a specific performance action the court had made an order on the 
25th February, 1941, whereby it, inter alia, ordered the plaintiff and defen- 
dant to execute certain documents, the defendant to pay to the plaintiff 
£72 Is. 5d., as damages, and to pay to the plaintiff £50 a year by quarterly 
instalments until the defendant had executed the documents. This annual 
payment was to cease on the plaintiff’s death. The terms of the order had 
not been carried out and the plaintiff on the 14th January, 1942, obtained 
ex parte a charging order nisi, by which it was ordered that the sum of 
£3,333 local loans stock owned by the defendant or the proceeds of sale 
should, until the execution by the defendant of the documents, stand 
charged with the payment of the £50 per annum. The damages had been 
paid and the instalments of the £50 then due. The defendant applied to 
the court to discharge the order. 

Simonps, J., said that he must assume that the court had jurisdiction to 
make a charging order, notwithstanding that the judgment debt was not 
immediately payable (Bagnall v. Carlton (1877), 6 Ch. D. 130). It was, 
however, a jurisdiction which must be exercised with great care. Such an 
order was a form of execution and he knew of no other execution which was 
available in respect of a debt not immediately payable. It would not be 
proper for the court to exercise its discretion by reason of an apprehended 
future failure of the defendant to satisfy the judgment. Nor would it be 
right to lock up such a disproportionate amount of his property. The 
charging order would be discharged. 

CounsEL: F. Watmough ; Hewins. 

So.icrrors : Zeffertt, Heard &: Morley Lawson ; C. Grobel, Son & Co. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


In re Arnold; Calvert +. Whelan. 
Simonds, J. 26th February, 1942. 
Administration — Practice — Distribution — Testator 
annuities—Retention of assets. 

Adjourned summons. 

The testator in the years prior to his death in 1940 had executed nine 
deeds, whereby he covenanted to pay certain annuities amounting to about 
£500. He left an estate of approximately £24,000. By this summons his 
executors asked whether they ought to retain any part of the testator’s 
estate to meet the liabilities arising under the deeds of covenant. 

Stmonps, J., said that the court would not, as a rule, allow distribution 
without provision being made for future contingent liabilities (In re King 


covenants to pay 





[1907] 1 Ch. 72; In re Johnson [1940] W.N. 195). Crossman, J., 
went to the extreme limit in authorising the distribution of an 
estate without making provision for a not only possible but very probably 
future liability. He might have been influenced by the fact that the 
residuary legatee in that case was the King Edward Hospital Fund which 
could be presumed to be easily accessible and able to recoup any future 
liability. That procedure would .not be adopted where a covenant had 
been entered into to pay sums at a future date which were not contingent 
except on the survivorship of the annuitants. Accordingly, he would 
direct the executors to retain such a sum as when invested would produce 
income sufficient to pay the annuities. 

CounseL: Winterbotham ; Danckwerts ; 
A. G. Matthews. 

Soricitors: Sharpe, Pritchard & Co., for Foster, Calvert & Marriott, 
Norwich ; Woodcock, Ryland & Co. ; Withers & Co. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Hayward; A. G. N. 


C'ross ; 


In re Ward, ex parte Hammond & Son v. The Official Receiver. 
Farwell, J. 23rd March, 1942. 

Bankruptcy—Proving creditors paid in fuli—Some creditors who had not 
proved unpaid—Whether judgment creditor entitled to charging order on 
balance in hands of trustee—Bankrvptcy Act, 1914 (4 & 5 Geo. 5, «. 59), 
ss. 67, 69. 

Motion. 

W was adjudicated bankrupt in 1929. Since then the Official Receiver, 
as her trustee in bankruptcy, had paid all creditors who had proved in the 
bankruptcy, with interest, and all the costs, charges and expenses of the 
bankruptey. A surplus amounting to £275 remained in his hands. The 
applicant had since the bankruptcy obtained judgment against the bankrupt 
for the sum of £59, and by this application sought a charging order on the 
moneys in the hands of the Official Receiver. It appeared that certain 
creditors had not proved in the bankruptcy, and the question was raised 
whether in these circumstances the Official Receiver should retain the 
moneys in his hands to provide, if necessary, for the debts of those creditors 
who had not come in and proved. The Bankruptcy Act, 1914, s. 69, provides 
that ‘The bankrupt shall be entitled to any surplus remaining after 
payment in full of his creditors with interest as by this Act provided and 
of the costs, charges and expenses of the proceedings under the bankruptcy 
petition.” 

FarwELL, J.. said that the word “ creditors ” in s. 69 must be construed 
as meaning creditors who had proved in the bankruptcy and so as not to 
include those persons who had not proved and who, therefore, under s. 67 
were prevented from receiving any part of the final dividend which might 
be declared. This portion of the Act contemplated that there should be 
finality. If notice was given to the persons whom the debtor said was 
his or her creditors and any of those persons did not choose to come in and 
prove, then they were not treated as creditors within the section. 
Consequently, on all the creditors who had proved in the bankruptcy being 
paid in full with interest and costs, the balance in the hands of the trustee 
was a balance which he held on trust for the bankrupt. Accordingly it was 
a fund in respect of which a charging order could be properly made and he 
would make such an order. 

CounseL: H. D. Baskerville ; V.R. Aronson. 

Soricrtors: Haslewood, Hare &: Co. ; Solicitor to the Board of Trade. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Re Hoff, deceased ; Carnley v. Hoff. 
Farwell, J. 24th March, 1942." 

Legitimation—Will of 1861 giving power to appoint to children—A ppointment 
in favour of legitimated children—‘* Disposition ””—Meaning—Legitimacy 
Act, 1926 (16 & 17 Geo. 5, c. 60), ss. 1, 3 (1), 10 (2). 

Adjourned summons. 

The testator, who died in 1861, devised his Lincolnshire estate to the 
use of his son for life, with remainder to his grandson, W, for life. and 
after his decease to such uses for the benefit of any children of W as he 
should by deed or will appoint, and subject thereto, to the use of such 
children of W as should attain the age of twenty-one years or marry, and 
in case there should be no children of W, upon the like uses in favour of 
his grandson, H, and his issue. The testator’s son died in 1898. W then 
became tenant for life of the settled land. Prior to 1917 he had four 
illegitimate children by one C. W married C in 1934. Immediately after 
the marriage, by a deed of appointment dated the 11th May, 1934, W 
purported to exercise the power conferred by the will of the testator and, 
subject to his own life interest, appointed the settled land in favour of K, 
the first defendant, his legitimated son by E. W died in 1941. H, the 
second grandson of the testator, was then dead. H had appointed the 
settled land on the failure of the issue of W to the second defendant. 
This summons raised the question whether, on the true construction of the 
Legitimacy Act, 1926, E was now entitled to the settled lands. Section 3 (1) 
of the Act provides that “‘ Subject to the provision of this Act a legitimated 
person shall be entitled to take any interest . . . (b) under any disposition 
coming into operation after the date of legitimation . . . ” Section 10 (2) 
provides: ‘‘ Nothing in this Act shall affect the operation or construction 
of any disposition coming into operation before the commencement of this 
Act...” Section 11 provides that: “the expression ‘ disposition ’ 
means an assurance of any interest in property ... ” 

FarweE.., J., said that the question was whether the will of the testator 
of 1861 or the appointment of 1934 was the “ disposition” in question. 
If the will was the disposition, then it followed that the legitimated children 
never in fact became objects of the power or persons who would be entitled 
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in default of appointment. In his judgment, the will and not the power 
of appointment was the disposition within s. 10 (2), with the result that 
the appointment of 1934 was not valid and the second defendant took the 
settled property. 

CounsEL: J. A. Reid ; Wilfrid Hunt; H. A. Rose. 

Souicirors: Cameron, Kemm & Co.; for Carnley & Tinn, Alford; 
Crossman, Block & Co., for Reed, Wayman & Hyner, Downham Market. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY. 
Re O’Connor (deceased). 
Hodson, J. 13th March, 1942. 


Probate—Joint will—Later wills with revocation clauses 
joint will should operate—Later wills conditional only. 
Motion by two of the residuary legatees named in a joint will of two 

sisters for a grant of letters of administration with the will annexed, 

alternatively for a grant with this will and a later will of one sister. 


Two unmarried sisters, Mary and Margaret Philomena, who were devoted 
to one another and whose main interest apart from this was the Roman 
Catholic Church, made a joint will dated 19th April, 1933, expressing their 
intention at a later date to make each her separate will in favour of the 
other. The document was to be given only after the death of both the 
sisters, and, in the event of their death together, by accident, or other 
cause, or if one of them should survive the other, and be incapable by 
illness, or should die, without making any later will, the will was to stand. 
There followed legacies principally for Roman Catholic purposes, and a 
gift of residue to various charitable bodies. On 23rd May, 1933, each 
sister made a will in favour of the other and revoking al! former wills. 
Mary died on 13th November, 1940, and Margaret Philomena died on 
27th November. 1940. All the testamentary documents were in the hand- 
writing of Mary, who invariably dealt with the business affairs of both. 
The sisters had no relatives. 

Hopson, J., said that the question was whether the will of Margaret 
Philomena ought to be admitted either with the joint will or at all. He 
quoted from Sir Herbert Jenner’s judgment in Gladstone v. Tempest, 2 Curt. 
Ecc. 750: ‘‘ It has been over and over again laid down that probate of a 
paper may be granted of a date prior to a will with a revocation clause 
provided that the court is satisfied that it was not the deceased’s intention 
to revoke that particular legacy or benefit.”” The joint will, he continued, 
was obviously drawn with great care and the words used could only have 
been chosen to express an intention on the part of the sisters not to alter 
the provisions of that will except for the purpose of benefiting each other 
so long as they both lived. Only after the death of one was it contemplated 
that the other should make a fresh will altering the dispositions contained 
in the joint will. The will of Margaret Philomena dated 23rd May, 1933, 
was a conditional will to take effect only on Margaret predeceasing Mary. 
This event. did not happen. Administration directed to issue to the 
applicants with the will dated 19th April, 1933, alone annexed. 

CounsEL: .J. Neville Gray, K.C., and G. C. Tyndale ; Victor Russell. 

Soricrtors: Ranger, Burton & Frost ; the Treasury Solicitor. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 
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Rules and Orders. 
S.R. & O., 1942, No. 557/L.5. 
COUNTY COURT, ENGLAND—Frks. 
Tue County Court Fers (AMENDMENT No. 2) OrprEr, 1942. 
Datep Marcu 25, 1942. 

The Lord Chancellor and the Treasury, in pursuance of the powers and 
authorities vested in him and them respectively by section 167 of the 
County Courts Act, 1934,* section 2 of the Public Offices Fees Act, 1879,t¢ 
and section 305 of the Companies Act, 1929, do hereby, according as the 
provisions of the above-mentioned enactments respectively authorise and 
require him and them, make, concur in, and sanction the following Order :— 

1. The following note shall be added at the end of Fee No. I (ii) :— 

Where a sum of money is tlaimed in addition to the recovery of land, the 
fee payable is to be the fee appropriate to the claim for recovery of land 

(Fee No. I (ii) (a) (6) or (c) as the case may be) or Fee No. I (i), whichever 

is the greater. 

2. The following note shall be added at the end of Fee No. I (v) :— 

Where two or more such claims are joined, or where such a claim is joined 
with a claim for a sum of money, this fee is the maximum payable. 

3. In Fee. No. 21 (ii), ‘‘ Order 23, Rule 2” shall be substituted for 

‘ Order 23, Rule 1.” 

4. In this Order a fee referred to by number means the fee so numbered 
in the Table of Fees contained in the Schedule to the County Court Fees 
Order, 1936.|| 

5. This Order may be cited as the County Court Fees (Amendment 
No. 2) Order, 1942, and shall come into operation on the 2nd day of April, 
1942. 

Dated the 25th day of March, 1942. 

Simon, C. 
Leslie R. Pym Lords Commissioners of His 
J. H. F. McEwen Majesty’s Treasury. 





* 24 & 25 Geo. 5, c. 53. + 42 & 43 Vict. c. 58. t 19 & 20 Geo. 5, c. 23. 
|| S.R. & O., 1936 (No. 1160) I, p. 693. 





Societies. 


LAW ASSOCIATION. 

The usual monthly meeting of the directors was held on the 30th March, 
Mr. John Venning in the chair. There were five other directors present and 
the secretary. The sum of £175 was voted in relief of deserving applicants, 
one new member was elected, and preliminary arrangements made for the 
annual general court. 

THE HAMPSHIRE INCORPORATED LAW SOCIETY. 

The fiftieth annual meeting of The Hampshire Incorporated Law Society 
was held at Castle Lane, Southampton, on Friday, 13th March. The 
President, Mr. T. E. Brown of Winchester, the Vice-President and all 
officers and retiring members of the committee were re-elected. The 
chairman of the Solicitors’ Benevolent Association, Major Bullin of 
Portsmouth, gave a report as to the position of the association and asked 
for additional support. A resolution was unanimously adopted that, in the 
opinion of the meeting, steps should be taken to arrange, if possible, for the 
inclusion of female clerks in applications for deferment, similar to those in 
use for male clerks. It was also resolved to suggest to all members of the 
Society that on all sales war damage contribution should be paid by the 
owner on the Ist January, and no attempt should be made to apportion 
or throw the liability upon a purchaser by special condition. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 

Agricultural Certificates (Transference of Functions) Order, 
March 27. 

Agricultural and Vegetable Seeds (Amendment No. 1) Order, 
March 16. 

Colonial Companies (Registration) Rules, March 26. 

Control of the Cotton Industry (Agents’ Commissions) 
Direction (No. 2), March 21. 

County Court Fees (Amendment No. 2) Order, March 25. 

Defence (Finance) Regs., 1939. Order in Council, March 27, 
amending reg. 8. 
Defence (Finance) Regs. (Isle of Man), 1939. 
March 27, amending reg. 8. 
Defence (General) Regs., 1939. 
amending reg. 63B. 

Delegation of Emergency Powers (Min. of Home Affairs 
for N. Ireland) Order, March 26. 

Delegation of Powers (Min. of Public, Security for N. Ireland) 
Order. March 26. 

Emergency Powers (Colonial Defence) (Explanation) Order 
in Council, March 19. 

Essential Work ( Building and Civil Engineering) (Amendment) 
Order, March 27. 

Essential Work (Gen. Provs.) (Amendment) Order, March 25. 

Export of Goods (Control) (No. 14) Order, March 21. 

Feeding Stuffs (Rationing) Order, 1942. Order, March 24, 
amending Directions, Jan. 31. : 

Fuel and Lighting (Coal) Order, 1941, General Direction 
(Restriction of Supplies) No. 1, March 30. 

Import Duties (Exemptions) (No. 2) Order, March 27. 

India. Reserved Posts (Indian Civil Service) Rules, 1938. 
Amendments, March 20. 

London Pilotage (Emergency) (No. 2) Order, March 24. 

Making of Civilian Clothing (Restrictions) Order, March 21. 

Motor Vehicles (Authorisation of Special Types) Order (No. 2), 
March 11. 

Navigation and Anchor Lights (No. 3) Order, March 19. 

Oaths. Foreign Representatives (Administration of Oaths) 
Order, March 20. 

Public Utility Undertakings Directions, March 20. 

Railways (Restriction of Passengers’ Luggage) Order, 
March 19. 

Securities (Validation) Order, March 25. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 5) Order, March 25. 


E.P. 580. 
E.P. 587. 


E.P. 565. 
E.P. 544. 


557 /L. 5. 
E.P. 572. 
E.P. 573. Order in Council, 
E.P. 575. Order in Council, March 27. 
E.P. 576. 
E.P. 588. 
E.P. 509. 
E.P. 591. 
E.P. 583. 
No. 528. 
E.P. 546. 
E.P. 592. 


No. 555. 
No. 536. 


E.P. 589. 
E.P. 541. 
No. 469. 


E.P. 533. 
No. 571. 


E.P. 508. 
E.P. 518. 


No. 527. 
No. 493. 





Wills and Bequests. 

Mr. Archibald Walter Fawkes, K.C., left £38,257, with net personalty 
£37,912. He left a painting by Turner, “ Battle of Waterloo,” to the 
National Gallery or the Fitzwilliam Gallery at Cambridge; a painting, 
‘** The Pheasants Nest,” by Turner, to the principal museum at Capetown; 
“‘ View of Coniston,” by Turner, to the Fitzwilliam Gallery. 

Mr. Ernest Augustus Hitchens, J.P., barrister-at-law, of Hampstead, 
left £28,061, with net personalty £27,610. 

Mr. Harold Lawson Murphy, K.C., of Brick Court, Temple, left £39,528, 
with net personalty £34,137. 

Mr. Charles Ruffe Thomas, solicitor, of Maidenhead, left £34,794, with 
net personalty £31,809. 

Mr. Edward Paul Toller, solicitor, of Kettering, left £21,698, with net 
personalty £17,993. 

Mr. George Edward Vicary, solicitor, of Warminster, left £30,108, with 
net personalty £26,899. 








